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the public domain only when their re-
lease constitutes a waiver of the FOIA
exemption. When the release does not
constitute such a waiver, such as when
disclosure is made to a properly con-
stituted advisory committee or to a
Congressional Committee, the released
records do not lose their exempt sta-
tus. Also, while authority may exist to
disclose records to individuals in their
official capacity, the provisions of this
part apply if the same individual seeks
the records in a private or personal ca-
pacity.

§ 518.24 Creating a record.
(a) A record must exist and be in the

possession and control of the Depart-
ment of Defense at the time of the
search to be considered subject to this
part and the FOIA. Mere possession of
a record does not presume depart-
mental control and such records, or
identifiable portions thereof, would be
referred to the originating Agency for
direct response to the requester. There
is no obligation to create not compile a
record to satisfy an FOIA request. A
DoD Component, however, may com-
pile a new record when so doing would
result in a more useful response to the
requester, or be less burdensome to the
agency than providing existing records,
and the requester does not object. Cost
of creating or compiling such a record
may not be charged to the requester
unless the fee for creating the record is
equal to or less than the fee which
would be charged for providing the ex-
isting record. Fee assessments shall be
in accordance with subpart F of this
part.

(b) With respect to electronic data,
the issue of whether records are actu-
ally created or merely extracted from
an existing database is not always
readily apparent. Consequently, when
responding to FOIA requests for elec-
tronic data where creation of record,
programming, or particular format are
questionable, components should apply
a standard of reasonableness. In other
words, if the capability exists to re-
spond to the request, and the effort
would be a business as usual approach,
then the request should be processed.
However, the request need not be proc-
essed where the capability to respond
does not exist without a significant ex-

penditure of resources, thus not being a
normal business as usual approach.

(c) Requested records, or portions
thereof, may be located at several
Army offices. The official receiving the
FOIA request will refer it to those
other offices for a direct reply if—

(1) The information must be reviewed
for release under the FOIA; and

(2) Assembling the information would
interfere materially with DA oper-
ations at the site first receiving the re-
quest.

[56 FR 48932, Sept. 26, 1991, as amended at 56
FR 56010, Oct. 31, 1991]

§ 518.25 Description of requested
record.

(a) Identification of the record de-
sired is the responsibility of the mem-
ber of the public who requests a record.
The requester must provide a descrip-
tion of the desired record, that enables
the Government to locate the record
with a reasonable amount of effort.
The Act does not authorize ‘‘fishing ex-
peditions.’’ When a DoD Component re-
ceives a request that does not ‘‘reason-
ably describe’’ the requested record, it
shall notify the requester of the defect.
The defect should be highlighted in a
specificity letter, asking the requester
to provide the type of information out-
lined below in § 518.61(b) of this publica-
tion. Components are not obligated to
act on the request until the requester
responds to the specificity letter. When
practicable, Components shall offer as-
sistance to the requester in identifying
the records sought and in reformulat-
ing the request to reduce the burden on
the agency in complying with the Act.
DA officials will reply to unclear re-
quests by letter. The letter will—

(1) Describe the defects in the re-
quest.

(2) Explain the types of information
in paragraph (b) of this section, and
ask the requester for such information.

(3) Explain that no action will be
taken on the request until the re-
quester replies to the letter.

(b) The following guidelines are pro-
vided to deal with ‘‘fishing expedition’’
requests and are based on the principle
of reasonable effort. Descriptive infor-
mation about a record may be divided
into two broad categories.
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(1) Category I is file-related and in-
cludes information such as type of
record (for example, memorandum),
title, index citation, subject area, date
the record was created, and originator.

(2) Category II is event-related and
includes the circumstances that re-
sulted in the record being created or
the date and circumstances surround-
ing the event the record covers.

(c) Generally, a record is not reason-
ably described unless the description
contains sufficient Category I informa-
tion to permit the conduct of an orga-
nized, nonrandom search based on the
Component’s filing arrangements and
existing retrieval systems, or unless
the record contains sufficient Category
II information to permit inference of
the Category I elements needed to con-
duct such a search.

(d) The following guidelines deal with
requests for personal records. Ordi-
narily, when personal identifiers are
provided only in connection with a re-
quest for records concerning the re-
quester, only records retrievable by
personal identifiers need be searched.
Search for such records may be con-
ducted under Privacy Act procedures.
No record may be denied that is releas-
able under the FOIA.

(e) The above guidelines notwith-
standing, the decision of the DoD Com-
ponent concerning reasonableness of
description must be based on knowl-
edge of its files. If the description en-
ables DoD Component personnel with
reasonable effort, the description is
adequate.

§ 518.26 Referrals.
(a) A request received by a DoD Com-

ponent having no records responsive to
a request shall be referred routinely to
another DoD Component, if the other
Component confirms that it has the re-
quested record, and this belief can be
confirmed by the other DoD Compo-
nent. In cases where the Component re-
ceiving the request has reason to be-
lieve that the existence or nonexist-
ence of the record may in itself be clas-
sified, that Component will consult the
DoD Component having cognizance
over the record in question before re-
ferring the request. If the DoD Compo-
nent that is consulted determines that
the existence or nonexistence of the

record is in itself classified, the re-
quester shall be so notified by the DoD
Component originally receiving the re-
quest, and no referral shall take place.
Otherwise, the request shall be referred
to the other DoD Component, and the
requester shall be notified of any such
referral. Any DoD Component receiving
a request that has been misaddressed
shall refer the request to the proper ad-
dress and advise the requester. Within
the Army, referrals will be made di-
rectly to offices that may have custody
of requested records. If the office re-
ceiving the FOIA request does not
know where the requested records are
located, the request and an explana-
tory cover letter will be forwarded to
The Army Freedom of Information and
Privacy Act Division, Information Sys-
tems Command, Attn: ASQNS–OP–F,
room 1146, Hoffman Building I, Alexan-
dria, VA 22331–0301.

(b) Whenever a record or a portion of
a record is, after prior consultation, re-
ferred to another DoD Component or to
a Government agency outside of the
Department of Defense for a release de-
termination and direct response, the
requester shall be informed of the re-
ferral. Referred records shall only be
identified to the extent consistent with
security requirements.

(c) A DoD Component shall refer an
FOIA request for a classified record
that it holds to another DoD Compo-
nent or agency outside the Department
of Defense, if the record originated in
the other DoD Component or outside
agency or if the classification is deriv-
ative. In this situation, provide the
record and a release recommendation
on the record with the referral action.

(d) A DoD Component may also refer
a request for a record that it originated
to another DoD Component or agency
when the record was created for the use
of the other DoD Component or agency.
The DoD Component or agency for
which the record was created may have
an equally valid interest in withhold-
ing the record as the DoD Component
that created the record. In such situa-
tions, provide the record and a release
recommendation on the record with
the referral action. An example of such
a situation is a request for audit re-
ports prepared by the Defense Contract
Audit Agency. These advisory reports
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